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JIO IUTAHHSA PO NIJCTABU PEAJII3AILLIL ITIPABA 3ACTABU

Y cmammi asmopom npedcmasnena cyuacra npobiemamura 3acmagHo20 NPABoSiOHOUEHHS.

Bucsimaeno cymunicmo npasa 3acmasu ma io2o peanizayii, npogeoeno meopemuyHull ananiz 30ii-
CHEeHHA Npasa i tioeo peanizayii. 30iticnenHs1 Cyd €EKMUBH020 npasa 0coboi0 y CMammi 6U3HAYAEMbCSL
aK cmadis tioeo peanizayii. Ilpagose pecyniosanus modice Oymu iHOUBIOYANbHUM I HOPMAMUBHUM.
Jna peanizayii npasa 3acmagu Mae 3Ha4eHHsa came iHOUBIOyaibHe NPAasose pe2yito8aHHsa, V MOMY
yucni 3a 002060poM HPO 3A0080JEHH BUMOZ 3dcmasodepocamens. A6mopka exasana, wo cneyu-
Qixa npasoeoco pexcumy nouseae y momy, wo uozo modice 6ymu cmeopeHo He MilbKu 8 00HOCHO-
POHHbOMY NOPAOKY, Ye BIOpPI3HAE peanizayilo npasa 3acmasy 8i0 THWUX NPAG i CXONCUX FIOPUOUYHUX
KOHCMPYKYIU.

Asmopka 36epHyna ysazy Ha niocmaeu peanizayii npasa 3acmasu, SUCGIMAUIA IX 0COOIUBOCMI,
sKouarouu piwenns cyoy. Jocrionuys idokpemuna 3a2aibHi ma cneyiaivii niocmasu peaniza-
yii npasa 3acmasu, 00 3a2ai1bHUX BIOHECEHO PilleHHA CYOY NPO 36ePHEHHA CIACHEHHA HA npeomem
3acmaesu, a 00 cneyiarbHux niocmae peanizayii — 00206ip, aAKull nepeddayac 3a00801eH sl BUMO2
3acmaegooepoicameis, ma UKOHAGYUL Hanuc Homapiyca. Busnaueni euou piwens cyoy, ki € nio-
cmasor peanizayii npasa 3acmasu, okpeciend ixua cneyugika. A6mop ananizye cyoosy npaxkmuxy
¥y CcHpaeax npo 3axucm npasa 3acmasu, suchosku Bepxoenozo Cyody, 3a akumu piueHHs cyo0y npo
NOPYULeHHsT BU3HAHH OOPICHUKA OAHKPYMOM Ma 68e0eHHsl NIKGIOayiliHoi npoyedypu He € Cyoo-
BUM PIUEHHAM NPO 3A0080JIeHHs N0308) NPO 36ePHEHHA CMASHEHH Ha npeomem 3acmasu. Ilpaso
3aCcmagu MiCImumsp y C80€MY 3MICMI peyosi i 30008 'A3a1bHI eleMeHmu, Npu Ybomy HAAGHICMb Pedo-
BUX elleMeHmi8 00380/IA€ 3ACMOCY8amU y pa3i NOPYUIEHHA Npaéa 3acmasu K Cnocoby 3axXucmy
BU3HAHHS NPABA 3ACMABOOEPHCAMENA.

Kniouogi cnoea: 30606 ’s13anbHe npaso, 3acmasa, inomexa, 3abe3neyeHis BUKOHAHHI 30008 3aHb,
002086ip.

IlocTanoBka mnpodaeMu. AKTyanbHICTH HOCHI-
JOKEHHsI peastizallii mpaBa 3aCTaBU 3yMOBJICHA CKJIaJIl-
HOI0 CTPYKTYPOIO 3aCTaBHOTO IIPABOBIIHOIICHHS,
crnenudivyHO0 MPUPOJIOI0 3aCTaBH, i 0COOIMBUM Mic-
IEM y CHUCTEMi CIoco0iB 3a0e3redeHHs] BUKOHAHHS
3000B’s13aHb. JloCTipKeHHS MiACTaB peaisallii mpasa
3aCTaBU € OCHOBOIO JIJIs1 BU3HAYCHHS CIICIU(DIKU IIOTO
mpaBa, 3°sICyBaHHS IWHAMIKH 3aCTaBHOTO IIPABOBi-
HoreHHs. HeoOXiHICTE JOCTIHKEHHS 0COOIHBOCTEN
peaiizallii mpaBa 3acTaBU THOCHITIOETBCS TUHAMIKOIO
MaifHOBOTO 00OpOTY, PO3BHUTKOM KPEAWTHHX BiIHO-
CHUH, y4YacTI0O y BIJIHOCHHAX 3aCTaBH PI3HOMaHITHUX
Cy0’€KTiB, BKITFOYar04X (hiHAHCOBI yCTAaHOBH.

Merta crarTi. [IpoBeneHe AOCHIIKCHHS CHpH-
ATAME YIOCKOHAJIIEHHIO MEXaHi3My peryIOBaHHS
3aCTaBHUX BIJHOCHH, MIJBUIICHHIO €(PEKTHUBHOCTI

3aCTOCYBaHHS 3acTaBH sIK crocoly 3abe3redeHHs
BUKOHAHHS 3000B’s13aHb, 3’ SICYBAHHIO 0COOIHBOCTEM
IiJICTaB peai3allii mpaBa 3acTaBH, 0 BU3HAYAETHCS
METOIO ITi€1 CTATTI.

AHaJi3 ocTaHHIX JAochHigxkeHb 1 myOaika-
miii. I[IpoGmemMaTnky 3acTaBHHX IPaBOBITHOCHH
y TOMY 4YH iHIIOMY acHeKTi aKTHBHO JOCTIIXKY-
Banu Taki HaykoBmi, sik: Y.H. AszimoB, O.I. Buros-
cokmii, LM, Ilyukosceka, FO.IT. IlamypkiBchKmii,
A.1O. babackin, O.A. Crapocrina, 3.B. PomoBcbKa,
C.B. Cap6ar, C.J. Binsustacskuii, 0.0. Hlamom-
nikoB, T.C. Ilkpym, €.0. Xapuronos, JI.C. Jleo-
HoBa, C.B. Hwxnuii, J[.O. ManbeleB Ta iHIII, aje
LIMPOKE KOJIO MHUTaHb, MOB’A3aHUX 13 BU3HAYCHHSIM
3MICTy TIpaBa 3aCTaBW Ta HOTO peaii3allii KpeauTo-
POM, 3aIUIIAIOTHECS HEBUCBITICHUMH, 110 3yMOBIICHI
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CKJIaJHUMH aclleKTaMH CYIOBOi 1 MPaB0o3acTOCOBHOI
MIPAKTHUKH.

Jo HeBupimeHoro xoma mpobieM HEOOXigHO
BiTHECTH BW3HAYEHHS CYTHOCTI 1 TPUPOAM TIpaBa
3acTaBW, IMIJCTaB peaii3alii MbOTro MpaBa Ta MpH-
HHATHICTH a00 >X HENPUHHSTHICTH 3aCTOCYBaHHS
croco0iB 3aXHUCTy Y pa3i HOTO MOPYIICHHS.

Buknaaa ocHoBHoro marepiamy. s moci-
JUKCHHSI CYTHOCTI 1 AWHAMIKHA 3aCTaBHHMX IPaBOBiJI-
HOCHH BR)KJIMBMM CJIiJI BU3HATH TCOPSTUYHUI aHAI3
TIOHATTS «Pealtizallis mpaBay.

LinHicTh peanizallii mpapa IMOJIATAE y TOMY, IO
3aBISIKM HOMY 3HAaxXOAsTh CBili MpOSIB CoOLliaibHE
MPU3HAYCHHS, I[IHHICTE Ta PETYIATHBHI MOXKIIHU-
BOCTi PI3HOMaHITHMX HOpMaTuBHUX mpunucis. Ilix
peaizari€ro CiiJ po3yMiTH BTUICHHS B XKHUTTS, iMII-
JIEMEHTAIIil0 TPAaBOBUX HOPM IILISIXOM MPaBOMipHOI
MOBEJIIHKU Cy0’€KTiB, SIK KOJIEKTUBHUX, TaK 1 1HIWBI-
IyanbHHUX. Peamizamis mpaBa y BCiX ¢opMax € Impo-
[IECOM TICPETBOPEHHS MOXIUBOCTEH Yy MIHCHICTh
[1, c. 93, 119]. V miteparypi 11e 3 paasHCHKHAX YaciB
MIPOCTEKYEThCS CTIHKA TCHCHIIS PO3KPUBATH 3iM-
CHEHHsI TpaBa Yepe3 pearizallito Horo 3MicTy, 3a710-
BOJICHHSI 1HTEpecy YIPaBOMOYEHOI O0COOW IIIISIXOM
BUMHCHHS THX JIili, Ha SIKi BOHAa Mae mpaBo [2, ¢. 65],
abo X peanizamifo Mip MOXIHMBOI IMOBEIIHKH IIIIs-
XOM 3IIHCHEHHS HaJIeKHHUX 0CO0I MPaBOMOUYHOCTEH
[3, c. 42].

Mae ceHc Te3a TpPO CHHOHIMIYHHH XapakTep
peasizamii MUBUIEHOTO TpaBa 1 HOTO 3MiMCHEHHS, 1X
PIBHO3HAYHICTh, OHAK CMUCJIOBE HAIIOBHEHHS LUX
MIOHSITh, BUXOSIYU 3 METOAOJIOTIYHUX 3aBAaHb, MOXKE
BifpizHaATHCA [4, ¢. 22]. 30Kpema, ¥ pasi cTamiitHOCTI
JMUHAMIKU TPABOBIJHOIIEHHS, IO SKpa3 1 Xapak-
TEpU3y€e 3acTaBHE NPABOBIAHOIIEHHS, 3AiHCHEHHS
IIUBUTEHOTO TIpaBa CIIiJT BU3HATH CTAJI€I0 peai3a-
uii mpaBa KOHKpeTHUM cyO’ekroMm. [Ipo peamiza-
Iif0 TpaBa AOIIHPHO BECTH MOBY JIHIIE y TUIOIIMHI
HaJIe)KHOTO 0c001 Cy0’€KTUBHOTO MPaBa, B 0 CIIKY-
BaHil cHTyaIlii HIeThCs MPO MPaBO 3aCTaBH, TOMI SIK
3MIACHEHHS BHIIAETHCS TOHITTSIM OLIBIN ITHPOKHUM,
CHEKTp SKOTO MOXKE OyTH MOIIMPEHO 1 Ha iHIIi mpa-
BOBI SIBHINA, 30KpeMa 00’€KTHBHE MpaBo y (opmi
BIJIIOBIIHUX HOPM. Xo0ua JiaJeKTHKa 3B’S3KY IMX
SIBHII[ € B3aEMHOIO 1 JIO3BOJIIE€ TIOTOAWUTHUCH 13 THM,
o 00’€KTUBHE TpaBO He MOXe OyTH peani3oBaHe
iHaKIIe, HK Yepe3 cy0’ eKTUBHE MPaBo, 1I¢ OpraHiyHa
€IHICTH MBOX TiacucTeM [5, c. 432]. [lns 3acTaBHUX
NpaBOBITHOCHH MpobieMa pO3MEKyBaHHs HE BHUIJIS-
JTa€ CYTO TEOPETHUYHOIO BIIPABOIO, aJKe€ 3aKOHOJa-
BeIlb BUKOPUCTOBYE IIi TOHSTTS CTOCOBHO PIi3HHX
kareropii i BimHocuH. IlpumipoM, 3aKOHOZABCTBO
PO 3acTaBy MOLIUPIOE MTOHSITTS peati3allii K Ha pea-
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Ji3anito npas (Hanpukiam, 4. 2 cT. 35 3akony Ykpa-
ian «IIpo imoreky» [8]), Tak i peanizamiro IpeaMeTa
3actaBu (cT. 591 LK, ct. cT. 19, 20, 23, 24 3akony
VYkpainu «IIpo 3actaBy» [7], cT. cT. 39, 41 3akony
VYkpaiau «[Ipo imoreky»), iHOII TaKOX 1IEeThCA TIPO
peaizailiro mpas, siKi € IPeIMETOM 3aCTaBH. 3 TAKUM
pIIIEHHSM  3aKOHOMABI CKJIAJHO TIOTONWTHCH,
OCKIUJIbKA TaKUM YHHOM OJIHO3HAUYHOTO 3By4YaHHS
HaOyBarOTh JOCUTH Pi3HI MOHATTS. Peanizamis maitaa,
MafHOBHX MpaB, SIKi BXOAATH IO CKJIAy MpenMeTra
3acTaBH, € BIAMOBITHOIO MPOLEAYPOIO, KA PEryio-
€ThCS K HOPMaMH{ IHBIIFHOTO 3aKOHOJABCTBA, TaK
1 HOpMaMH 1HIIOT raTy3eBOT HANIEKHOCTI (HAPUKIIA,
3aKOHO/IaBCTBO MPO BHKOHABYE MPOBAKeHHs). Tomi
SIK peaJtizallis paBa CTOCOBHO JOCIIKYBaHOT chepu
CTOCYETBCS BHUKIIOYHO CyO’€KTUBHHMX LWBITBHUX
MpaB, /10 SAKUX HAJEXHUTh MPaBo 3acTaBu. He BUKIH-
Ka€ CyMHIBIB HEOOXiJHICTH PO3MEKYBaHHS MOHSTDH
«peanizayis npagay 1 «peanizayis MauHay.

Y  mpuBatHO-mpaBoBiii  cdepi  peamizaris
Cy0’€KTHBHOTO MpaBa, y TOMY YHCII 1 IpaBa 3aCTaBH,
TICHO TIOB’SI3Y€ThCS 3 I1HAWBIAyaJbHUM IIPABOBHM
PETYIIOBAaHHSAM 1 CaMOpPETYIIOBaHHSM, $IKI MarOTh
y TIpaBi MiAHOPMATHBHHUNA XapaKTep, TOOTO 3MifCHIO-
IOThCS HA OCHOBI HOPMAaTHBHHX PEryisTopiB. Y pasi
BUKOPUCTAaHHS JIUCIIO3UTHBHOTO METOIy, HEIO0CTaT-
HOCTI INX HOPMAaTHBHUX PETYIATOPIB BiIKPUBAETHCS
LIMPOKUHN MPOCTIP ISl CaMOPETYIIIOBAHHSI, KOJIU BOJISI
YYaCHUKIB BHCYBA€THCS Ha TEpIIMA ITUTaH, a POJb
Jep>KaBU € BTOPHHHOIO 1 TIOJISITAE JIUILE Y BCTAHOB-
JISHH] 3araJlbHUX PaMoK, Y MeXaX SIKUX 3IiHCHIO-
€THCSI caMOpeTyIoBaHH [6, c. 197, 199]. Bunaetncs,
IO IS peatizailii mpaBa 3aCTaBy BAXKIUBUM € CaMe
IHIUBIMyalbHEe MPABOBE PETYIIIOBaHHSA. BBaskaeMmo,
IO X04a Y JIiTepaTypi pucaMH IbOTO BHIY PEryio-
BaHHS BHJAIOTHCS OAHOCTOPOHHI IIPaBOMIpHI i,
MPaBOBHI PEIKUM CTBOPIOETHCS B OAHOCTOPOHHBOMY
MOPSIKY 1 HE 3aJeKUTh BiJl BOJICBHUSBICHHS IHIIMX
ocib [6, c. 203], mns peamizarii mpaBa 3acTaBH CIiJ
3poOUTH BUKIIOUEHHS. BiamoBigHO, iHIUBiAyanbHE
MIpaBOBE PETYIIOBAHHS MiICTaB i MOPAIKY peamizarlii
MpaBa 3acTaBU MOXE 3IIMCHIOBATUCS 3a JOMOBIIC-
HICTIO YYaCHUKIB 3aCTaBHUX MPaBOBIAHOCHH Y (hopmi
BIJITTOBITHOTO TOTOBOPY.

OTxe, mpaBo 3acTaBH SIK MPaBO KpeAUTopa (3acTa-
BOZIEpIKATENs) ONEP)KaTh 3a7OBOJIEHHS 32 PaxXyHOK
3aCTaBICHOr0 MaiiHa TEPeBaXXHO TMepesl IHIIUMH
KpeAUTOpaMH IbOT0 OOPIKHUKA, SIKIIO 1HIIIE HE BCTa-
HOBJIeHO 3akoHOM (4. 1 ct. 572 1K), y pa3i HacTaHHS
nepeadadeHnx IOroBopoM abo 3aKOHOM OOCTaBHUH,
a camMe y pa3i HEBUKOHaHHS 3000B’s3aHH, 3a0€3-
MEYCHOTO 3aCTaBoOl0, & TAaKOX B 1HIIMX BHIAAKAX,
BCTaHOBJICHIX 3aKOHOM, TPAaHC(HOPMYETHCS Y MPABO
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3acTaBoOZEpIKaTelisl 3BEPHYTH CTATHEHHS Ha MPEeIMeET
3actaBu. OcTaHHIH 3MIHCHIOE 1Ie IPaBO 3a PIIICHHIM
Cyly, SIKIIO iHIIE HE BCTAHOBJIEHO JIOTOBOPOM abo
3aKOHOM, npo 1o iaerbed y 4. 1 ct. 590 LK. Takum
YHHOM, PIIIEHHS CYIy € 3dedibHO0 TiICTaBOIO pea-
mizamii KpemuTopoM (3acTaBolepiKareneM) IpaBa
3actaBu. Kpim 1miei 3araiapHOi MiACTaBH, ICHYIOTH
W 1HIO TiACTaBH, SKi TOIIBHO BIZHOCHTH IO cheyi-
anvhux. IXHi 0COBIMBOCTI TONATAIOTH y 3BYKEHOMY
KOJII BUMAJKIB IX 3aCTOCYBaHHS, HAsSBHOCTI 1HIIOT
crierQiky, MOPIBHSHO i3 3arabHOIO MiICTABOIO, SKa
Oy/ie 3aCTOCOBYBATHUCh y BCIX BHUIIJKaX BUHUKHECHHS
3aCTaBHMX MPABOBITHOCHH, HE3aJEKHO BiI BHIY
3acTaBH.

Jlo Takux crHeuiaJbHMX IMIiACTaB CIiJ BiIHECTH
3BEpPHEHHS CTATHEHHS Ha NpEAMET 3aCTaBH Ha Mif-
CTaBl JIOTOBOPY Ta BHKOHABYOTO HAIHCY HOTapiyca.
besnocepennbo mpo creuiajibHI MicTaBU peaiiza-
1ii paB KpeauTopa WIAEThCs CTOCOBHO TAKOTO BUIY
3acTaBy, sK inoteka (4. 4 ct. 33 3akony YkpaiHu
«Ipo imorexy»), Xxo4a BOHH MOXYTb OyTH ITOIIH-
peHi 1 Ha iHImI BuaM 3acTaBu. [lpu 1mpomy cheri-
aNbHI MiCTaBH HE 3a3HAIM y HOPMaTHBHO-IIPABO-
BOMY MeXaHi3Mi YKpaiHH AeTalbHOI periaMeHTallii,
PO L0 BKa3yeThCs B jiTeparypi. Tak, Ha ImpakTHIi
[103acyI0BE BPETYIIOBAHHS 4Yepe3 HOro HEHaJeKHY
BPETYIbOBaHICTh Mae O0OMEXeHe 3acTOCYBaHHS
Ta 3aCTOCOBY€ETHCS, SIK IPABUIIO, y BUIAAKAX KOJH
IOTEeKo/IaBelb HE 3ariepedye MPOTH 3BEPHECHHS CTST-
HeHHs Ha npeamert inoreku [10, c. 147]. Take cras-
JICHHA 3aKOHONABILI HE JO3BOJIAE€ IIOBHOKI MipOIO
3aliATH TMOTEHIIAJ M03aCylIOBUX MPOLEAYp y pea-
mi3anii mpaBa 3acTaBH, IO CBOEI YEPror0 NPHHU-
KY€ poJib 1 3HAUEHHS 1HIUBIAYyaJILHOTO IPABOBOTO
peryiioBaHHs i camoperyntoBaHHs. besnepeuHo, 1e
MUTaHHS TOTpeOye BUPIMICHH Ha 3aKOHOAABUOMY
piBHI, 30KpeMa y mporeci MoJepHi3alii IUBIILHOTO
3aKOHOMaBCTBA. HeoOximHO po3poOuTH 1 3aKOHO-
JaBUO YHOPMYBaTH BiANOBiAHY JOTOBIpHY KOH-
CTPYKIIiO, IKy MOXKke OyTH pealizoBaHO 0e3 HeoOXij-
HOCTI MOJANBIIOTO 3BEPHEHHS 10 FOPUCAMKIIIHHUX
opradiB a0o 3 MiHIManbHUM iX 3ayueHHsM. Hanpu-
KJIaJl, TAaKWK JIOTOBIp MOXKE Iepeadadatu po3IyIsii
3asiBM KpeauTopa (3acTaBojepikaTelis) y HaKa3HOMY
a0o IHIIOMY CTIPOIIEHOMY CYJJOBOMY ITPOBAJIKCHHI.

[Tix yac anai3y pilieHHs Cy/Iy 3arajJbHOT MiJICTaBH
peaizaniii KpeauTopoM (3acTaBojepIKareieM) Ipasa
3acTaBU JOIUIHPHO BU3HAYUTH 3MICT BUMOT KpEIUTOpa
1 mpenMeT crhopy y pasi peaiizauii KpeJUTOPOM Li€i
migcraBu. He BUKIIMKae CyMHIBIB BiTHECEHHS /IO TAKUX
pILLIeHb piuenHs cyoy Npo 36ePHEHHS CIACHEHHS HA
3acmasne mauno. OIHAK CKIAIHOLI BUHUKAIOTH
y CcUTYyaIlii 3BepHEHHS CTATHEHHS Ha ITiJICTaBl 1HIIIOTO

pimenHs cyay a0o K HaBiTh HA MiICTaBi IHIIOTO BUKO-
HaBYOTO TOKYMEHTA, HE TUIBKH PILLICHHS CYLY.

Tak, HEOTHO3HAYHO BUPILIYETHCS CyAaMHU CHUTYya-
Lisl, KOJM 3BEPHEHHSI CTATHEHHS HA 3acTaBHE MaiHO
3MIHCHIOETHCS Y TIPOIeypi OaHKPYTCTBA, HA BiATIO-
BiJHIH CTafii, KOJH 3aCTOCOBYETHCS iHILIE PillICHHS
Cy@ly, HIX Te, K€ € 3aeaibHON0 TIICTABOI0 peaiza-
1ii KpeauTopoM mpasa 3actaBu. Benukoro [lanaroro
BepxoBHoro Cyny HHMHI COpPMYIbOBAaHO BHCHOBKH
3 MUTAHHS 1 3a3HAYEHO, 1[0 B Me)Kax JIIKB1AaIliHHOI
MpoLEeAypH MiUIArae Ipoaaxy Bce MailHO OaHKpyTa
(3a BUHATKaMH, BCTAHOBJICHIMH 3aKOHOM), 8KI0UA-
104U MaliHo, sxe € npeomemom 3acmasu. OJHAK IIpU
LBOMY IIOCTaHOBa CyIy INpPO BU3HAHHA OOp)KHHKa
0aHKPYTOM Ta BBEICHHS JIKBIAIIMHOT IpOICIypH
HE € CYIOBHM PILICHHSIM PO 33J0BOJICHHS MO30BY
PO 3BEPHEHHSA CTATHEHHS Ha MPeaMeT IMOTEeKH.
Taka mocTaHoBa He BH3HAYa€ MOPSIKY Ta OCOOIH-
BOCTEH Tponaxy MaiiHa OOp)KHWKa y JIKBifgarlii-
Hill ipoueaypi. BoHW BU3HAYAIOTHCS TIOJIOKEHHSAMH
3akoHOAaBcTBa Npo OankpytcTBO [11]. Taka moszu-
i TPYHTY€ETHCS HAa OOMEXYBaJbHOMY TIIyMa4eHHI
3araJpHUX MACTaB peajizamii MmpaB KpeauTopa,
3 YMM CJiJl TOTOMUTHCh. [Ipn nmbomy BHpIIITyr04YH 1O
CYTi 3asBJICHI BUMOTH PO 3BEpHEHHS CTSATHEHHS Ha
npeamMer inorexu, BepxoBuuii Cyn 3poO1B BUCHOBOK
PO T€, 10 TaKi BUMOTH HE MOXKYTh OyTH 3a/I0BOJIEHI,
OCKIJIBKU 1MOTEKa NMPHUIKHEHa Yy 3B 53Ky 3 peajiza-
mi€ro mpeaMeTa inoteku (y 3B SA3KY i3 peallizarfiero
MaifHa y JKBiJaWiiHIA mponenypi), a mHoaajblle
CKacyBaHHS Cy/JIOBOTO pIllIeHHs, HAa MIACTaBi SKOTO
3 JlepkaBHOTO peecTpy IMOTEK BUKITIOYEHO 3aITHC PO
OOTSDKEHHS, HE BIUIMBA€E aHI Ha YUHHICTH JOTOBOPY
KYIIBII-TIPOAXY, YKIAAECHOTO Ha TMPIIIOIHUX TOP-
rax, aHi Ha YMHHICTb 1MOTeKH. LI mo3wuiist cynposo-
IDKyBajlacs OKPEMOIO JyMKOIO. Y Hilfl BUCHOBKH IPO
00paHHs TIO3WBaYeM HEHAJIE)KHOTO CIOoco0y 3aXHUCTy
mpaBa (3BEpHEHHS CTATHEHHS Ha MPEAMET iMOTEKH
[UIXOM MIPOAAXKY MO3UBaYeM Oy/Ib-sKii 0cobi 3 mpa-
BOM Ha yKJIaJIaHHsI Bi/I CBOTO iMEHi IOrOBOpY KyHiBITi-
MPOAaXy) Ta MPO Te, KUK CIOCI0 3aXHCTy TpaBa
€ HaJIC)KHUM (BU3HAHHS INpaBa iMOTEKOJepIKaTes)
MiJTa0TECSA KPUTHIN K TaKi, M0 HE CTOCYIOTHCS
00CTaBWH CHIpaBH, OCKLIBKH MPAaBOBI BUCHOBKH Bep-
xoBHoro Cyny MaroTh OyTu 3po0JeHi JMIIe Mif] Yac
PO3IIsiy KOHKPETHOI, Y 3a3Ha4Y€HOMY BHIIAJIKy roc-
MOAAPCHKOi, CIIpaBU 3 ypaxyBaHHSAM ii (aKTHUHHX
oOcTaBuH, a He B3araii 3 TIeBHOI mpoonemaruku [12].
Ham Bumaetbes, mo BucHOBKEH BepxoBHoro Cymy
€ Ha/J3BHYAIHO Ba)KJIMBUMU, OCKIIBKH JO3BOJISIOTH
[O-1HIIOMY PpO3NIAATH IPUPOAY IIpaBa 3acTaBU.
Hapmatoun mo3uTWMBHY BIiAMOBiAR Ha NHUTaHHS PO
MOXJIUBICTb 3aCTOCYBaHHS 10 3aCTaBHUX BiJHOCHH
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TaKoro croco0y 3axXuCTy, K BU3HAHHS TpaBa, Bep-
xoBHHH CyJl THM CaMHUM PO3IIHUPHUB 0OCIT PEIOBHX
€JIEMCHTIB Yy CKIIaJi 3acTaBu. SIK BiIOMO, 32 CBOEIO
CYTHICTIO 3aCTaBa Ma€ MOABIHHY MPaBOBY HPHUPOAY
SK 3000B’SI3aJIbHY, TaK 1 pe4oBy. MOXKIIMBICTb 3aXHC-
TUTH TIpaBa iMmoTeKoJepkKareis (3acTaBoJepKaTes)
IIJISIXOM BH3HAHHSI ITPaBa sIK pa3 CIIUPAEThCS caMe Ha
PEUOBO-TIPABOBHI CKJIAIHUK 3acTaBU. BBaxkaemo, 1110
1 CyZoBa MPaKTHKa, i TUBUTICTUIHA TOKTPHHA 3aCTaB-
HUX TPaBOBIJHOCHH, CITUPAIOYKMCh HA TaKWMW ITiJXi]T
JI0 CYTHOCTI 3aCTaBHUX IPABOBIIHOCHH, 3pOOJIATH
MOMITHUH KPOK Yy HampsiMi OOYIOBH Cy4acHOi KOH-
NIl 3aCTaBH.

BucHoBku. Buxogsguu 3 BHUKIAIEHOTO, CIif
BHM3HATH, 10 3 OIVISAJYy HA MPUTAMAHHICTh 3aCTaB-
HUM TIPaBOBITHOCHHAM CTaJiHHOCTI iXHBOI qUHA-
MIKH, 3IHCHEHHS IUBIJILHOTO IIPaBa MOJCIIOETHCS
cTazi€ro peanizauii npaBa KOHKPETHUM Cy0’ €KTOM.

Peaumizamiss mpaBa TOB’SA3Y€ThCS JIHUIIEC 3 HAICK-
HHUM 0C00i cy0’€KTUBHUM IIPABOM, TOOTO HACTHCS
npo pearnizaliro mnpaea 3actaBu. HeoOximHo Bij-
OKPEMUTH 3arajibHi 1 CIeliaibHiI MiJCTaBU pea-
Jizaiii mpaBa 3acTaBU, 0 3arajbHUX HAJICKHUTh
pIllIEeHHS CYAy MPO 3BEPHEHHS CTATHEHHS Ha TIPE/-
MET 3aCTaBH, a 10 CIIeIiaIbHUX — 3BEPHEHHS CTSIT-
HEHHS Ha IPEIMET 3aCTaBU Ha MiJCTaBi JOTOBOPY
Ta BUKOHABYOTO HAMKCY HOTapiyca. 3arajibHOIO
MiJICTABOIO € PillIeHHsI CYAy MpO 3BEPHEHHS CTST-
HEHHS Ha MPEJAMET 3aCTaBU i HUM HE BUBHAETHCS
pillIeHHs CyAy PO BU3HAHHS OOp)KHUKA OaHKPYTOM
Ta BBEJICHHS JIKBINANiitHOI MPOIEAYpPH 3 MOAAIb-
IOI0 peali3alli€clo MaifHa caMe y paMKax IIi€i
npoteaypu. CyTHICTh TpaBa 3acTaBU 1 HasABHICTh
Y HbOMY PEYOBO-IIPABOBHX CKJIAJHHUKIB JIOMyCKa€e
3aCTOCYBATH Yy pa3i HOro 3aXMCTy TaKUU CIOCi0, K
BU3HAHHS IpaBa.
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Lipatnikova 0.0. ON THE QUESTION OF THE GROUNDS
FOR THE EXERCISE OF THE RIGHT OF PLEDGE

In the article the author presents modern issues of the mortgage relationship. The essence of the right of
pledge and its realization is covered, the theoretical analysis of realization of the right and its realization is

carried out.

The paper presents the modern problems of one of the oldest and most common types of securing the

fulfillment of an obligation — a pledge. The development and nature of the right of pledge and its legislative
regulation are highlighted. The author disclosed the material and obligatory elements of the pledge. The
author drews attention to the features that make it possible to determine the legal nature, the content of the
implementation of the right of pledge by the mortgagee, and the peculiarities of foreclosure on communal
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property. The article reveals the features of the pledge of communal property, in particular, subjects, objects,
the procedure for pledging.

The author, having said, that the specifics of the lane, like the communal power, are taken into account
in such positions as determined by the legislation: specifically, the submission of the lane to the outpost, the
procedure for transferring and realizing the right to the outpost. At the same time, if the legislation is in the
power of the subjective, the order of the transfer of the lane is addressed to all the authorities of the local self-
regulation and legal persons, since the right of the public authorities, then the normative rights of the bailout
of the specific (outpost-holders). Not the victories, but a group of legislators who are able to subscribe to the
order of giving the lane of communal power to the outpost is not just civilly legal, but to be governed by spheres
of government.

In the article, the author said that the outpost should be respected not only by the way of securing the proper
administration of the goiters, but by the possibility of getting the creditor from the outbreak of the goitre, which
must be taken into account when realizing the rights of the outpost holder.

The specifics of the implementation of the right can be made to know its manifestation in different aspects,
which can be seen in the area as it is in the communal authorities. Legislation established the specialness and
interconnection of the transfer of such a mine to the mortgage, a simple change of the mine, which cannot be
transferred to the outpost.

The author s analysis of the legal decisions of the Supreme Court for the fact that the municipal authorities
cannot be transferred to the operational management of enterprises, establishments, organizations, which did
not appear to be approved by the authority of the public self-government, and not be known in the order of.
At the same time, it is stated that such legal entities do not have the right of operational management, but
also the right of the communal lane. If the pledge agreement was concluded by a legal entity (even with the
consent of the body exercising the authority to manage communal property), but in the absence of rights to this
property, that such an agreement is invalid. This situation creates instability in the property relations that have
arisen over the pledge of communal property and needs to be resolved.

The exercise of a person’s subjective right is defined in the article as the stage of its implementation.
Legal regulation can be individual and normative for the realization of the right of pledge the individual
legal regulation is important, including under the agreement on satisfaction of requirements of the pledgee.
The author pointed out that the specificity of the legal regime is that it can be created not only unilaterally, it
distinguishes the implementation of the right of pledge from other rights and similar legal structure.

The author drews attention to the grounds for exercising the right of pledge, highlighted their features,
including court decisions. The researcher separated the general and special grounds for the exercise of the
right of pledge, the general includes the court’s decision to apply for foreclosure on the subject of the pledge,
and the special grounds for the implementation — a contract that meets the requirements of the pledgee, and a
notary s writ of execution.

The types of court decisions that are the basis for the exercise of the right of pledge are identified, their
specifics are outlined. The author analyzes the case law in cases of protection of the right of pledge, the
conclusions of the Supreme Court, according to which the courts decision to violate the debtor’s bankruptcy
and liquidation is not a court decision to satisfy the claim for bail. The right of pledge contains in its content
material and obligatory elements, thus presence of material elements allows to apply at infringement of the
right of pledge as a way of protection of recognition of the right of the pledgee.

Key words: law of obligations, pledge, mortgage, ensuring the fulfillment of obligations, contract.
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